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1. LORD JUSTICE PILL: This is an appeal against the judgnent
of Hi s Honour Judge Levy QC given at Central London County
Court of 2 June 1999. The dispute is between | andl ord and
tenant at premises at 35 difton Hll, St John's Wod,
London. The issue is whether identified works come within
the tenant’s repairing covenant.

2. The tenant, M Robert MCracken, was granted a tenancy
for a termof seven-and-a-quarter years on 25 March 1976,
pursuant to a | ease dated 15 April 1976. There was a
prohi bi ti on upon assignnment. The tenant was a protected
tenant and has held over on the expiry of the term The term
was of sufficient length that the |landlords’ repairing
covenant inplied by statute did not in this case apply. The
current rent is £17,000 a year.

3. As summarised in the witten subm ssion of the |andl ords,
who are the trustees of the Eyre Estate, the tenant’s
repairing obligations were as foll ows:
“To put the premises .... in good and substanti al
repair and condition”

4. and

5. “To well and substantially repair, nmaintain, cleanse,
pai nt, anmend and keep the said prem ses as so intended to be
put into such repair as aforesaid.”

6. Those covenants appear in clause 2(2) and 2(4) of the
| ease.

7. The | andl ords conmenced proceedi ngs for possession
pursuant to Cases 1 and 3 of Schedule 15 to the Rent Act
1977 and damages for breach of the repairing covenants in
the | ease. The disrepair conplained of was set out in a
schedul e of del apidations and in a Scott Schedule. The trial
judge found the tenant liable for nmuch of the disrepair
claimed in the schedule, though he found in the tenant’s
favour on certain itenms. One of the itens related to
subsi dence. That is no |longer in dispute between the
parties, and the work is to be done by the landlord with
paynents from an i nsurance conpany.

8. The appeal relates only to item 26 on the schedule. It is
submtted by the tenant that the work falls outside his
repairing covenant. The judge ordered that the tenant nust
gi ve up possession unless within one year the specified work
was done.

9. It is comon ground that the basenent at the prem ses is
and has been danp. There has been resulting damage, the
remedyi ng of some of which comes within the repairing
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covenant. The dispute is as to whether major work required
to prevent a repetition of the danpness cones within the
repairing covenant.

10. There is not before the court a precise identification
of the relevant work and | have been somewhat surprised by
that. The court has not been encouraged to investigate
further precisely what work is the subject of the present

di spute, that is distinguishing the disputed work from work
which it is accepted the tenant nust do. The di sputed work
was first put by both parties to involve a cost of £20, 000.
That was subsequently reduced to £15, 000. The parties
agreed, when the point was investigated with them that for
present purposes the di sputed work can be described as the
insertion of a danp-proof course and ancillary work, costed
at £15, 000.

11. That approach is supported by the stance the parties
took before the judge. At page 21 of the judgnent the Judge
Levy noted the subm ssions of M Hansen for the landlord as
foll ows:

12. “The issue was whether he [the tenant] was |iable to do
nore than nake good the damage in the basenment by installing
an effective danp-proof course.”

13. The parties agree that the sensible way to deal with the
problemis by the insertion of such a danp-proof course
together with the ancillary work recomended by M Hanl on,
the chartered surveyor instructed by the | andl ord. The
t enant contends, however, that there is no obligation on him
to do or to pay for that work costing £15,000. The judge’s
findings of fact appear at page 16 of the judgnent:
“The house was built with no damp-proof course at all. It was built on a shallow
foundation and there was no evidence that the damp-proof course was inserted
before the tenant did something himself after he took the lease. The building dated
back from 1841. There were no trial bore holes. It was common ground that in the
early years of the century, when the house was built, the heating from the ground
floor up may well have stopped damp from coming into the property, which no
longer applies with so-called modern methods of heating. Bricks suck up
hydroscopic salt and attract moisture from damp atmospheres, and salt present in
the wall draws in the moisture from the building. The rising damp is compounded
by salt. The construction of the time probably led to the problem, and modern
buildings on clay subsoils, as has this property, have foundations 1.2 metres
below the surface, and if there is a tree in the vicinity, as there is in this property,
much further below. It was also accepted that similar problems had arisen in two
houses in Clifton Hill.
As | may have already said, it was al so accepted by M
Hanl on that if a nodern danp-proof course was now put
in the building, it mght add a very long |lease of life
to it which would not otherw se be the case.”
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14. M Ferris, for the tenant, submits that the judge has
understated the effect of the evidence with respect to the
potential |ife of the building. M Hanlon's evidence given
on 28 May 1999 at page 15 was:

15. “.... the structures within the building help to support
the outer walls and if those supports are affected by decay
or rot and it is permtted to continue and is totally
ignored the stability of the building could be affected in
about seven years.”

16. M Hanl on was than asked about the potential |ife span
of the building if the work was done, including the
subsi dence work to which | have referred. He replied:

17. “Bearing in mnd it has already lived 150 years,
Victorian buildings are fragile. Nevertheless, if you
conpare it with a Tudor building (which is also a very
fragile building) they have | asted 500 to 600 years, so
there is no reason to suppose that a Victorian house shoul d
not last equally as long if it is properly maintained and

| ooked after.”

18. The value of the building, if maintained, is indicated
by a valuation of £780,000, obtained in

1999. It is comon ground that the prem ses were in a poor
state of repair at the comencenent of the |ease. In 1978
the tenant attenpted, at a nodest cost, to insert a form of
damp- proofing, but that has not proved effective.

19. The judge’s concl usi ons appear at page 21 of his
j udgnent :

20. “Despite [M Ferris’] submssions, in ny judgnment it
seens to ne that the evidence is all one way and points to a
need for the actions suggested by M Hanlon. The sensible
thing to do nowis to take steps to renedy the defect in the
basenent once and for all by provision of an effective danp-
proof course. | have taken account of the fact that the
tenant is elderly and infirm and all the matters which were
drawn to ny attention which arose in M Hanlon’s cross-

exam nation. But at the end of the day, a danp-proof course
was necessary at the conmencenent of the tenancy; the
covenant mght well, in the circunstances, have required
such an ‘inprovenent’ to be done then, notw thstanding the
termwas for seven and a half years and the tenant had no
assignable interest. Having regard to the work done by the
tenant in the 1970s, it is incunbent on himnow to do the
work required by the landlord.”

21. The judge conti nued:
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22. “Accordingly, in ny judgnent, the tenant nust be held
liable for the repairs in the schedule resulting fromthe
i nadequat e danp-proof course and to eradicate dry rot.”

23. | make several coments upon those findings. First, I
have difficulty in understanding the use of the word
“inmprovenment”. It mght suggest that there was a tenant’s

covenant requiring work of inprovenent, and no such covenant
is suggested to exist. Second, and reflecting what | said
earlier, the judge appears in the |ast sentence which | have
cited not to have nmade the clear distinction which the
parties each make between work which is admtted to be
within the repairing covenant and the insertion of a danp-
proof course and ancillary work which is not. Third,
reference is made the tenant’s work in the 1970's. On behal f
of the landlord, M Reynolds QC draws attention to the
presence of the expression “put the premses .... in good
and substantial repair and condition” in the covenant. He
submits that the presence of that clause, together wth the
poor condition of the prem ses at the comencenent of the
term and the fact that the tenant did some work (al beit of
a nodest kind) point in the direction that the parties
understood that quite extensive work would required of the
tenant under the covenant. M Reynol ds does not, however,
submt that those considerations are decisive. He accepts
that the extent of the interest of a covenanting party is a
rel evant el enent in considering whether particular work is
work of repair. There is a relevant difference between the
l[imted interest of a tenant and the interest of a |andlord.

24. The parties agree that it is a question of fact and
degree whether a particular piece of work is work of repair
within the scope of the repairing covenant. Counsel referred
to the decision of this court in Holding & Managenent Ltd v
Property Holding & Investnent Trust Plc and others [1990] 1
EGLR 65. The facts of the case need not be set out for
present purpose. N cholls LJ, at page 68F, considered the
nmeani ng of the word “repair”. He first cited the judgnent of
Hof fmann J in Post Ofice v Aquarius Properties Ltd [1985] 2
EGLR 105, 107C

25. “In the end .... the question is whether the ordinary
speaker of English would consider that the word ‘repair’ as
used in the covenant was appropriate to describe the work
whi ch has to be done.”

26. Nicholls LJ quoted the words of Sachs LJ in Brew

Brothers Ltd v Snax (Ross) Ltd [1970] 1 B 612 at page 640:
“I't seens to nme that the correct approach is to | ook at
the particular building, to | ook at the state which it
isin at the date of the |l ease, to | ook at the precise
terns of the | ease, and then cone to a conclusion as to
whether, on a fair interpretation of those ternms in
relation to that state, the requisite work can fairly
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be terned repair. However |arge the covenant it nust
not be | ooked at in vacuo. (Sachs LJ' s enphasis)
Quite clearly this approach involves in every instance a question of degree....”

27. Nicholls LJ continued:
“Thus the exercise involves considering the context in which the word ‘repair’
appears in a particular lease and also the defect and remedial works proposed.
Accordingly, the circumstances to be taken into account in a particular case under
one or other of these heads will include some or all of the following: the nature of
the building, the terms of the lease, the state of the building at the date of the
lease, the nature and extent of the defect sought to be remedied, the nature, extent,
and cost of the proposed remedial works, at whose expense the proposed remedial
works are to be done, the value of the building and its expected lifespan, the effect
of the works on such value and lifespan, current building practice, the likelihood
of a recurrence if one remedy rather than another is adopted, the comparative cost
of alternative remedial work and their impact on the use and enjoyment of the
building by the occupants. The weight to be attached to these circumstances will
vary from case to case.
This is not a conprehensive list. In sonme cases there

will be other matters properly to be taken into
account.”

28. M Ferris relies upon the decision of this court in
Penbery v Landin [1940] 2 All ER 434. In that case there was
an obligation on the landlord to keep the prem ses in repair
in the condition in which they were dem sed. The prem ses
were ground floor and basenment prem ses which were let for

t he purpose of providing accomodation for the public for
drinking cocktails and wi nes. The covenant was that the

l andl ord “woul d keep the external part of the dem sed

prem ses other than the shop front in good and tenantable
repair and condition”. At page 437A Sl esser LJ said:

29. “It is an old house, 100 years or nore in age, and it
was built at a tinme when nodern devices for avoiding the
consequences of danp were unknown. As the surveyor points
out in his report, there was no provision for waterproofing
it. When one cones to construe the repairing covenant, and

| ooks (as directed by the authorities) to the nature of the
prem ses demised, it is clear fromthe evidence, the
judgnment, and the surveyor’s report that this was a house of
the old type, with a cellar for the nost part built into the
ground, w thout any precautions agai nst danp oozi ng through
t he porous bricks into the cellar. The house above
fortunately may have remained dry, but that was the kind of
house whi ch was dem sed.”

30. Slesser LJ then set out the repairing covenant and
cont i nued:
“The first question which arises in this case is what
was the nature of the obligation to repair. In order to
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ascertain that, it is first necessary to consider the
nature of the prem ses which had to be repaired under
the covenant. | think that, for the purposes of this
case, the principle which has never been doubted, is to
be found stated in a short passage in a judgnent of
Lord Esher, MR, in Lister v Lane & Nesham That is a
case which has been subsequently foll owed and approved
in Lurcott v Wakely & Weeler. In Lister v Lane &
Nesham after reviewing the earlier authorities, Lord
Esher, MR, who was speaking there of a tenant, says, at
pp 216, 217:

‘Those cases seemto ne to show that, if a tenant takes
a house which is of such a kind that by its own
inherent nature it will in course of tinme fall into a
particular condition, the effects of that result are
not within the tenant’s covenant to repair. However

| arge the words of the covenant may be, a covenant to
repair a house is not a covenant to give a different
thing fromthat which the tenant took when he entered
into the covenant. He has to repair that thing which he
took; he is not obliged to nake a new and di fferent
thing ....’

Applying that to a landlord, in the same way as it is in that case applied to a
tenant, if the counterclaim here made by Mrs Lamdin be correct, she is entitled to
receive at the hands of this landlord ‘a different thing’ form that which she took
when she entered into the covenant. She took this old house with a cellar without
any waterproof protection, and she is asking the landlord so to repair that house as
to give her a cellar which has a waterproof protection and is dry. That is not a
right which she can possibly maintain, because the obligation of the landlord is to
repair that which is demised, and not to give her something much drier in its
nature than that which was demised.”

31. M Reynolds, in seeking to distinguish that case, refers
to the fact that the | ease was of the ground floor and
basenent parts of the prem ses only and to the extent of the
wor k which was required in that case to make the dem sed
prem ses dry.

32. M Ferris’ general subm ssions are that the insertion of
damp-proofing will change the character of the building, and
radically so. There was a defect in the original building by
reason of the current nethods of design and construction.
That has been conmpounded by the passage of tinme. The
original contract was for only seven-and-a-quarter years and
it had a prohibition on assignnent. He draws attention to
the age and character of the building, to the limted
interest of the tenant, and to the condition of the building
at the date of the dem se. He submts that what is at stake
does not involve doing the sane thing differently; it

i nvolves putting into the building sonething which was not
in the original building; and that constituted an

i nprovenent and not a repair.
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33. For the landlord, M Reynolds relies upon the decision
of this court in Elncroft Devel opnent v Tankersl ey- Sawyer
[1984] 1 EGR 47. That was a case where this court (Ackner
and Watkins LLJ) had to consider a landlord s covenant which
required the landlord to “maintain and keep the exterior of
the building and the roof, the main walls, tinbers and
drains thereof in good and tenantable repair and condition”.
The prem ses concerned were a part of a late Victorian

pur pose-built mansion bl ock consisting of 27 flats,

i ncl udi ng seven basenent flats. They fornmed part of a |arger
terrace of buildings of a simlar character and provided

hi gh-cl ass accommodati on in a sought-after fashionable area
of London. Ackner LJ referred to the subject matter of the
di spute as stated by the trial judge:

34. “.... there was constructed into the walls what was

i ntended to be a danp-proof course, consisting of slates

| aid horizontally. These existed in the external and the
party walls of the flat, but, owing either to a defect in
design or construction or bad workmanship, this | ayer of
slates intended to be a danp-proof course was ineffectua
because it was positioned bel ow ground. The result was
obvious. It allowed noisture to be drawn up fromthe ground
by capillary action, with the inevitable result that the
flats were in a danp condition, rising danp resulting from
what was described as the bridgi ng of the danp-proof course,
and parts of the interior of main walls of the flats had
been adversely affected up to a hight of about 1 to 1.5m”

35. At page 48D Ackner LJ stated:
“To my mind it is unarguable that the state of that flat in particular, bearing in
mind the age, character and locality of the flat was such as to be quite unfit for the
occupation of a reasonably minded tenant of a class who would be likely to take it
-- very probably unfit for any tenant....”

36. Ackner LJ referred to the statenent of Sachs LJ in Brew
Brothers Limted v Snax (Ross) Ltd [1970] B 612, 640:

37. “It seens to ne that the correct approach is to | ook at
the particular building, to |look at the state which it is in
at the date of the lease, to |look at the precise terns of
the | ease, and then come to a conclusion as to whether, on a
fair interpretation of those ternms in relation that that
state, the requisite work can fairly be termed repair.
However | arge the covenant it nust not be |ooked at in
vacuo.”

38. Ackner LJ referred to the decision of Forbes J in
Ravenseft Properties Ltd v Davstone (Holdings) Ltd [1980] 1
@B 12 where it was held that it was a question of degree
whet her the work carried out on a building was a repair or
work that so changed the character of the building as to
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i nvolve giving back to the landlord a wholly different
building to that dem sed. Reference was made by Ackner LJ to
Penbery v Landin (already cited), who stated that he found
the case of no assistance at all. He set out the very
different facts, to which the parties in this case al so draw
attention, between those in Elncroft and those in Penbery.
Havi ng consi dered the authorities, Ackner LJ' s concl usion at
page 49B was:

39. “I therefore conclude that the |earned judge was whol |y
right in the decision which he made as to the failure by the
appellants to conply with the repairing covenant and their
obligation in regard to curing the danp by using the only
practical nethod at this price, nanely, injecting silicone
into the wall. M Whitaker was at one stage prepared to
concede that, as the plaster becane saturated (which, of
course, it was), his clients had the obligation to do the
necessary patching -- that is renoving -- the perished

pl aster and renewing it. | ambound to say that concession
made the resistance to inserting the danp-proof course a
strange one. The danp-proof course, once inserted, would on

t he expert evidence cure the danp.... | have no hesitation
in rejecting the subm ssion that the appellants’ obligation
was.... to carry out futile work instead of doing the job

properly once and for all.”

40. In Vainwight v Leeds City Council [1984] 1 EG.R 67,
this court considered a |l andlord’ s covenant. The issue was
whet her a danp- proof course should be inserted under that
covenant. Dunn LJ, with whom Wod J agreed, stated that the
case was on the facts indistinguishable from Penbery v
Landi n. Dunn LJ stated:

41. “...applying the facts of that case to the facts of this
case, the tenant in this case took a house w thout a danp-
proof course. Wat he is asking fromthe landlord is a house
wi th a danmp-proof course, which is a different thing to the
house whi ch was the subject of the dem se.”

42. M Reynolds draws attention to the fact that El ncroft
was not cited in Wainwight.

43. In Stent v Monnmouth District Council (1987) 54 P & CR
193, the issue was whether under a repairing covenant a
wooden door should be replaced with a self-sealing alum nium
door. It was held in this court (Sir John Arnold, President,
and Stocker LJ) that the replacenent cane within a repairing
covenant as a sensible way to deal with a persisting
problem The extent of the work required, however (the

repl acenent of a door), was such that | do not find it

hel pful upon the present facts where the works involved are
a good deal nore extensive. The question is whether they
come within the repairing covenant at all
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44. M Reynol ds’ subm ssions are that the court should have
regard to the protection which is afforded to the tenant.
Wiile nomnally this is a seven-year-three-nonth | ease, he
has the statutory protection which involves the
contenpl ati on, borne out by events, that the | ease could be
for a nmuch | onger peri od.

45. | referred earlier to M Reynol ds’ subnissions as to the
state of mnd of the parties when the termwas commenced. He
submts that, for work to fall outside the repairing
covenant, there nust be a change of circunstances which puts
the work outside the contenplation of the parties. The work
required in this case does not involve major new additions
to the prem ses such as a piled foundation. The basenent is
a subsidiary part of the prem ses, not the entire premn ses.
Were there are repetitive consequences of a condition, the
tenant under his repairing covenant is liable to effect a
cure of the underlying defect. M Reynolds submits that the
court should have due regard to the findings of the County
Court judge, though he accepts that this court is not
l[imted to reviewing a discretion in the County Court judge.
This court nust nmake a judgnent as to whether the disputed
work conmes within the definition of “repair”.

46. Al though I have regard for the findings of the County
Court judge, in ny judgnent this is a case where this court
must rmake its own judgnent. | have drawn attention to the
difficulties | have in construing the factors which the
county court judge took into account in reaching his
conclusion, in particular his use of the word “inprovenent”,
whi ch woul d not conme within the definition of
“repair”.Having set out the considerations which the court
shoul d keep in mnd, | can state nmy conclusions briefly. |
accept the learned judge's finding of fact which | have set
out. | have regard to the age (over 150 years) and the
design of the building. It has no danp-proof course. That is
an original design feature common to buil dings of that age.
Its absence will eventually allow danpness to devel op. |
bear in mnd the limted interest of the tenant and the poor
condition of the prem ses at the date in 1976 when the term
started. It is comon ground that it would be sensible to
put in a danp-proof course. The issue is whether, under his
repairing covenant, the tenant is required to do so in the
ci rcunstances of this case. My conclusion is that he is not.
In my judgnent, to require the tenant to insert the danp-
proof course and ancillary work would be to require himto
give back to the landlord a different thing fromthat

dem sed to himin 1976. The circunstances are very different
fromthose involved in the consideration of the |andlord’ s
covenant in Elncroft Devel opnent.

47. 1 would allow the appeal. | welcone the indication which
has been given on behalf of the tenant that, as with the
renmedi al work upon subsi dence, obstacles will not be put in
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the way of the landlord inserting a danp-proof course and
doi ng the necessary ancillary work if the | andl ord considers
it appropriate to do so in order to protect his asset.

48. LADY JUSTICE HALE: | agree that this appeal should be
allowed. It is, of course, in every case a matter of fact
and degree whether the proposed and adm ttedly sensible
works fall within the particular repairing covenant in
guestion, this being a covenant to put, and thereafter keep,
the prem ses well and substantially in repair. In the
context of this particular house and this particul ar | ease,
there is a clear distinction between the works entailed in
installing a conprehensive nodern system of danp-proofing,
for exanple by inserting danp-proof courses and the rel ated
wor ks such as are described in paragraph 8(i) of M Hanlon’s
report, and the works entailed in sinply dealing with the
consequences of danp. The latter are repair and m ght

i nclude the renewal or replacenent of what was there before.
The forner are not. They will, as ny Lord has said, turn
this house into a very different property fromthe one which
was |let. ORDER (Not part of judgnent) Appeal allowed; the
appel lant to have the costs of the appeal; the order for
costs below to be varied to the extent that there be no
order for costs below |egal aid detail ed assessnent;

perm ssion to appeal refused.



